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to the customer’s net equity claim for 
such account: and, Provided further, 
That adequate security for the non-
recovery of any overpayments by the 
trustee is provided to the debtor’s es-
tate by the customer. 

(3) Distribution in kind of specifically 
identifiable securities. If any securities 
of a customer would have been specifi-
cally identifiable under § 190.01(kk)(6) if 
that customer had had no open com-
modity contracts, the customer may 
request that the trustee purchase or 
otherwise obtain the largest whole 
number of like-kind securities, with a 
fair market value (inclusive of trans-
action costs) which does not exceed 
that portion of such customer’s al-
lowed net equity claim that con-
stitutes a claim for securities, if like-
kind securities can be purchased in a 
fair and orderly manner. 

(4) Proof of customer claim. No dis-
tribution shall be made pursuant to 
paragraphs (d)(1) and (d)(3) of this sec-
tion prior to receipt of a completed 
proof of customer claim as described in 
§ 190.02(d). 

(5) No differential distributions. No fur-
ther disbursements may be made to 
customers for whom transfers have 
been made pursuant to § 190.06 and 
paragraph (d)(2) of this section, until a 
percentage of each net equity claim 
equivalent to the percentage distrib-
uted to such customers is distributed 
to all public customers. Partial dis-
tributions, other than the transfers re-
ferred to in § 190.06 and paragraph (d)(2) 
of this section, made prior to the final 
net equity determination date must be 
made pursuant to a preliminary plan of 
distribution approved by the court, 
upon notice to the parties and to all 
customers, which plan requires ade-
quate security to the debtor’s estate 
for the nonrecovery of any overpay-
ments by the trustee and distributes an 
equal percentage of net equity to all 
public customers. 

(6) Margin payments. The trustee may 
make margin payments on behalf of 
any account which do not exceed the 
funded balance of that account. 

[48 FR 8739, Mar. 1, 1983; 48 FR 15122, Apr. 1, 
1983, as amended at 59 FR 17471, Apr. 13, 1994]

§ 190.09 Member property. 
(a) Member property. ‘‘Member prop-

erty’’ means, in connection with a 
clearing organization bankruptcy, the 
property which may be used to pay 
that portion of the net equity claim of 
a member which is based on its house 
account. 

(b) Scope of member property. Member 
property shall include all money, secu-
rities and property received, acquired, 
or held by a clearing organization to 
margin, guarantee or secure the propri-
etary account, as defined in § 1.3(y) of 
this chapter, of a clearing member: 
Provided, however, That any guaranty 
deposit or similar payment or deposit 
made by such member and any capital 
stock, or membership of such member 
in the clearing organization shall also 
be included in member property after 
payment in full of that portion of the 
net equity claim of the member based 
on its customer account and of any ob-
ligations due the clearing organization 
which may be paid therefrom in ac-
cordance with the by-laws or rules of 
the clearing organization, including 
obligations due from the clearing orga-
nization to customers or other mem-
bers.

§ 190.10 General. 
(a) Notices. Unless instructed other-

wise, all mandatory or discretionary 
notices to be given to the Commission 
under this part shall be directed to the 
Washington, DC headquarters of the 
Commission (Three Lafayette Centre, 
1155 21st Street, NW., Washington, DC 
20581) and addressed to the Secretariat, 
for the attention of the Director of the 
Division of Trading and Markets. All 
such notices shall be in writing and 
shall be given by telegram or other 
similarly rapid means of communica-
tion. For purposes of this part, notice 
to the Commission shall be deemed to 
be given only upon actual receipt. 

(b) Request for exemption from time 
limit. (1) A trustee or any other person 
charged with the management of a 
commodity broker which has filed a pe-
tition in bankruptcy, or against which 
such a petition has been filed, may for 
good cause shown request from the 
Commission an exemption from, or ex-
tension of, any time limit prescribed 
by this part 190: Provided, That no such 
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exemption or extension will be granted 
for any time period established by the 
Bankruptcy Code, as amended, 11 
U.S.C. 101 et seq.

(2) Such a request shall be made ex 
parte and by any means of communica-
tion, written or oral: Provided, That an 
oral request shall be confirmed in writ-
ing within one business day and such 
confirmation shall contain all the in-
formation required by paragraph (b)(3) 
of this section. Any such request shall 
be directed to the person as provided in 
paragarph (a) of this section, and at 
the address provided therein. 

(3) Such a request shall state the par-
ticular provision of the part 190 rules 
with respect to which the exemption or 
extension is sought, the reason for the 
requested exemption or extension, the 
amount of time sought if the request is 
for an extension, and the reason why 
such exemption or extension would not 
be contrary to the purposes of the 
Bankruptcy Code and the Commis-
sion’s part 190 regulations promulgated 
thereunder. 

(4) The Director of the Division of 
Trading and Markets, or such members 
of the Commission’s staff acting under 
his direction as he may designate, on 
the basis of the information provided 
in any such request, shall determine, in 
his sole discretion, whether to grant, 
deny or otherwise respond to a request, 
and shall communicate that deter-
mination by the most appropriate 
means to the person making the re-
quest and to the bankruptcy court with 
jurisdiction over the case. 

(c) Disclosure statement for non-cash 
margin. (1) Except as provided in § 1.65 
of this chapter, no commodity broker 
(other than a clearing organization) 
may accept property other than cash 
from or for the account of a customer, 
other than a customer specified in 
§ 1.55(f) of this chapter, to margin, 
guarantee, or secure a commodity con-
tract unless the commodity broker 
first furnishes the customer with the 
disclosure statement set forth in para-
graph (c)(2) of this section in boldface 
print in at least 10 point type which 
may be provided as either a separate, 
written document or incorporated into 
the customer agreement, or with an-
other statement approved under 
§ 1.55(c) of this chapter and set forth in 

appendix A to § 1.55 which the Commis-
sion finds satisfies this requirement. 

(2) The disclosure statement required 
by paragraph (c)(1) of this section is as 
follows:

THIS STATEMENT IS FURNISHED TO 
YOU BECAUSE RULE 190.10 (c) OF THE 
COMMODITY FUTURES TRADING COM-
MISSION REQUIRES IT FOR REASONS OF 
FAIR NOTICE UNRELATED TO THIS COM-
PANY’S CURRENT FINANCIAL CONDI-
TION.

1. YOU SHOULD KNOW THAT IN THE UN-
LIKELY EVENT OF THIS COMPANY’S 
BANKRUPTCY, PROPERTY, INCLUDING 
PROPERTY SPECIFICALLY TRACEABLE 
TO YOU, WILL BE RETURNED, TRANS-
FERRED OR DISTRIBUTED TO YOU, OR 
ON YOUR BEHALF, ONLY TO THE EXTENT 
OF YOUR PRO RATA SHARE OF ALL 
PROPERTY AVAILABLE FOR DISTRIBU-
TION TO CUSTOMERS. 

2. NOTICE CONCERNING THE TERMS 
FOR THE RETURN OF SPECIFICALLY 
IDENTIFIABLE PROPERTY WILL BE BY 
PUBLICATION IN A NEWSPAPER OF GEN-
ERAL CIRCULATION. 

3. THE COMMISSION’S REGULATIONS 
CONCERNING BANKRUPTCIES OF COM-
MODITY BROKERS CAN BE FOUND AT 17 
CODE OF FEDERAL REGULATIONS PART 
190.

(3) The statement contained in para-
graph (c)(2) of this section need be fur-
nished only once to each customer to 
whom it is required to be furnished by 
this section. 

(d) Delegation of authority to the Direc-
tor of the Division of Trading and Mar-
kets. (1) Until such time as the Com-
mission orders otherwise, the Commis-
sion hereby delegates to the Director of 
the Division of Trading and Markets, 
and to such members of the Commis-
sion’s staff acting under his direction 
as he may designate, all the functions 
of the Commission set forth in this 
part except the authority to approve or 
disapprove a withdrawal or settlement 
of a commodity account by a public 
customer pursuant to § 190.06(g)(3). 

(2) The Director of the Division of 
Trading and Markets may submit to 
the Commission for its consideration 
any matter which has been delegated 
to him pursuant to paragraph (d)(1) of 
this section. 

(3) Nothing in this section shall pro-
hibit the Commission, at its election, 
from exercising its authority delegated 
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to the Director of the Division of Trad-
ing and Markets under paragraph (d)(1) 
of this section. 

(e) Forward contracts. For purposes of 
this part, an entity for or with whom 
the debtor deals who holds a claim 
against the debtor solely on account of 
a forward contract will not be deemed 
to be a customer. 

(f) Notice of court papers pertaining to 
the operation of the estate. The trustee 
shall promptly provide the Commission 
with copies of any complaint, motion, 
or petition filed in a commodity broker 
bankruptcy which concerns the disposi-
tion of customer property. Court pa-
pers shall be directed to the Wash-
ington, DC headquarters of the Com-
mission addressed as provided in para-
graph (a) of this section. 

(g) Other. The Bankruptcy Code will 
not be construed by the Commission to 
prohibit a commodity broker from 
doing business as any combination of 
the following: futures commission mer-
chant, commodity option dealer, for-
eign futures commission merchant or 
leverage transaction merchant, nor 
will the Commission construe the 
Bankruptcy Code to permit any oper-
ation, trade or business, or any com-
bination of the foregoing, otherwise 
prohibited by the Act or by any rule, 
regulation or order of the Commission 
thereunder. 

(Secs. 2(a), 4c, 4d, 4g, 5, 5a, 8a, 15, 19 and 20 of 
the Commodity Exchange Act, as amended 
by the Futures Trading Act of 1982, Pub. L. 
97–444, 96 Stat. 2294 (1983), 7 U.S.C. 2 and 4a, 
6c, 6d, 6g, 7, 7a, 12a, 19, 23 and 24 (1976 & Supp. 
V. 1981 and Pub. L. 97–444); secs. 761–766 of the 
Bankruptcy Reform Act of 1978, as amended 
by the Bankruptcy Act Amendments, Pub. L. 
97–222, 96 Stat. 235 (1982), 11 U.S.C. 761–766 
(Supp. V. 1981 as amended by Pub. L. 97–222)) 

[48 FR 8739, Mar. 1, 1983, as amended at 48 FR 
28980, June 24, 1983; 58 FR 17505, Apr. 5, 1993; 
59 FR 34382, July 5, 1994; 60 FR 49336, Sept. 25, 
1995; 63 FR 8571, Feb. 20, 1998]

APPENDIX A TO PART 190—BANKRUPTCY 
FORMS 

BANKRUPTCY APPENDIX FORM 1—OPERATION OF 
THE DEBTOR’S ESTATE—SCHEDULE OF TRUST-
EE’S DUTIES 

For the convenience of a prospective trust-
ee, the Commission has constructed an ap-
proximate schedule of important duties 
which the trustee should perform during the 
early stages of a commodity broker bank-

ruptcy proceeding. The schedule includes du-
ties required by this part, subchapter IV of 
chapter 7 of the Bankruptcy Code as well as 
certain practical suggestions, but it is only 
intended to highlight the more significant 
duties and is not an exhaustive description 
of all the trustee’s responsibilities. It also 
assumes that the commodity broker being 
liquidated is an FCM. Moreover, it is impor-
tant to note that the operating facts in a 
particular bankruptcy proceeding may vary 
the schedule or obviate the need for any of 
the partiular activities. 

ALL CASES 

Date of Order for Relief 

1. Assure that the commodity broker has 
notified the Commission and its designated 
self-regulatory organization (‘‘DSRO’’) that 
a petition or order for relief has been filed 
(§ 190.02(a)(1)). 

2. Attempt to estimate short-fall in cus-
tomer segregated funds. 

a. If there is a substantial short-fall of cus-
tomer segregated funds, the trustee should: 

i. Contact the DSRO and attempt to effec-
tuate a transfer under section 764(b) of the 
Code (hereinafter ‘‘bulk transfer’’); notify 
the Commission for assistance (§§ 190.02(a)(2) 
and (e)(1), § 190.06(b)(2), (e), (f)(3), (g)(2), and 
(h)) but recognize that a bulk transfer is 
highly unlikely. 

ii. If a bulk transfer cannot be effectuated, 
liquidate all customer commodity contracts, 
except dealer options and specifically identi-
fiable commodity contracts which are bona 
fide hedging positions (as defined in 
§ 190.01(kk)(2)) with instructions not to be 
liquidated. (See §§ 190.02(f) and 190.06(d)(1)). 
(In this connection, depending upon the size 
of the debtor and other complications of liq-
uidation, the trustee should be aware of spe-
cial liquidation rules, and in particular the 
availability under certain circumstances of 
book-entry liquidation (§ 190.04(d)(1)(ii)). 

b. If there is a small short-fall of customer 
segregrated funds, negotiate with the clear-
ing organization to effect a bulk transfer; 
notify the Commission (§§ 190.02(a)(2) and 
(e)(1), 190.06(b)(2), (e), (f)(3), (g)(2), and (h)). 

3. Whether or not a transfer has occurred, 
liquidate or offset open commodity contracts 
not eligible for transfer (i.e., deficit ac-
counts, accounts with no open positions) 
(§ 190.06(e)(1)). 

4. Offset all futures contracts which would 
otherwise remain open beyond the last day 
of trading or first day on which notice of in-
tent to deliver may be tendered; offset long 
options on a physical commodity which can-
not be settled in cash, have value and would 
be automatically exercised or would remain 
open beyond the last day of exercise; and off-
set all short options on a physical com-
modity which cannot be settled in cash 
(§ 190.02(f)(1)). 
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5. Compute estimated funded balance for 
each customer commodity account con-
taining open commodity contracts 
(§ 190.04(b)) (daily thereafter). 

6. Make margin calls if necessary 
(§ 190.02(g)(1)) (daily thereafter). 

7. Liquidate or offset any open commodity 
account for which a customer has failed to 
meet a margin call (§ 190.02(f)(1)) (daily there-
after). 

8. Commence liquidation or offset of spe-
cifically identifiable property described in 
§ 190.02(f)(2)(i) (property which has lost 10% 
or more of value) (and as appropriate there-
after). 

9. Commence liquidation or offset of prop-
erty described in § 190.02(f)(3) (‘‘all other 
property’’). 

10. Be aware of any contracts in delivery 
position and rules pertaining to such con-
tracts (§ 190.05). 

First Business Day After the Entry of an Order 
for Relief 

1. If a bulk transfer occurred on the date of 
entry of the order for relief: 

a. Liquidate any remaining open com-
modity contracts, except any dealer option 
or specifically identifiable commodity con-
tract [hedge] (See § 190.01(kk)(2) and 
§ 190.02(f)(1)), and not otherwise transferred 
in the bulk transfer. 

b. Primary liquidation date for transferred 
or liquidated commodity contracts 
(§ 190.01(ff)). 

2. If no bulk transfer has yet been effected, 
continue attempt to negotiate bulk transfer 
of open commodity positions and dealer op-
tions (§ 190.02(c)(1)). 

3. Provide the clearing house or carrying 
broker with assurances to prevent liquida-
tion of open accounts available for transfer 
at the customer’s instruction or liquidate all 
open contracts except those available for 
transfer at a customer’s instruction and 
dealer options. 

Second Business Day After the Entry of an 
Order for Relief 

If no bulk transfer has yet been effected, 
request directly customer instructions re-
garding transfer of open commodity con-
tracts and publish notice for customer in-
structions regarding the return of specifi-
cally identifiable property other than com-
modity contracts (§§ 190.02(b) (1) and (2)). 

Third Business Day After the Entry of an Order 
for Relief 

1. Last day on which to notify the Commis-
sion with regard to whether a bulk transfer 
in accordance with section 764(b) of the 
Bankruptcy Code will take place 
(§ 190.02(a)(2) and § 190.06(e)). 

2. Second publication date for customer in-
structions (§ 190.02(b)(1)) (publication is to be 

made on two consecutive days, whether or 
not the second day is a business day). 

Fourth Business Day After the Entry of an 
Order for Relief 

If not previously concluded, conclude 
transfers under § 190.06(e) and (f). (See 
§ 190.02(e)(1) and § 190.06(g)(2)(i)(A)). 

Fifth Business Day After the Entry of an Order 
for Relief 

Last day for customers to instruct the 
trustee concerning open commodity con-
tracts (§ 190.02(b)(2)). 

Sixth Business Day After the Entry of an Order 
for Relief 

Commence liquidation of open commodity 
contracts for which no customer instructions 
have been received (§ 190.02(b)(2)). 

Seventh Business Day After the Entry of an 
Order for Relief 

1. Customer instructions due to trustee 
concerning specifically indentifiable prop-
erty (§ 190.02(b)(1)). 

2. Primary liquidation date (§ 190.01(ff)) (as-
suming no bulk transfers and liquidation ef-
fected for all open commodity contracts for 
which no customer instructions were re-
ceived by the close of business on the sixth 
business day). 

3. Establishment of transfer accounts 
(§ 190.03(a)(1)) (assuming this is the primary 
liquidation date); mark such accounts to 
market (§ 190.03(a)(2)) (daily thereafter until 
closed). 

Eighth Business Day After the Entry of an 
Order for Relief 

Commence liquidation of specifically iden-
tifiable property for which no customer 
intructions have been received (§ 190.02(b)(1)). 

Ninth Business Day After the Entry of an Order 
for Relief 

Complete liquidation to the extent reason-
ably possible of specifically identifiable 
property which has yet to be liquidated and 
for which no customer instructions have 
been received (§ 190.03(c)). 

Tenth Business Day After the Entry of an Order 
for Relief 

1. Liquidate or offset all remaining open 
commodity contracts (§ 190.02(b)(2)). 

2. Transfer all open dealer option contracts 
which have not previously been transferred 
(§190.06(f)(3)(i)). 

Eleventh Business Day After the Entry of an 
Order for Relief 

If not done previously, notify customers of 
bankruptcy and request customer proof of 
claim (§ 190.02(b)(4)). 

VerDate Apr<19>2002 10:09 Apr 25, 2002 Jkt 197051 PO 00000 Frm 00610 Fmt 8010 Sfmt 8002 Y:\SGML\197051T.XXX pfrm13 PsN: 197051T



611

Commodity Futures Trading Commission Pt. 190, App. A 

Thirteenth Business Day After the Entry of an 
Order for Relief 

Commence liquidation of specifically iden-
tifiable property for which no arrangements 
for return have been made in accordance 
with customer instructions (§§ 190.02(b)(1), 
190.03(c)). 

Separate Procedures for Involuntary Petitions 
for Bankruptcy 

1. Within one business day after notice of 
receipt of filing of the petition in bank-
ruptcy, the trustee should assure that proper 
notification has been given to the Commis-
sion and the commodity broker’s designated 
self-regulatory organization (§ 190.02(a)(1)); 
margin calls should be issued if necessary 
(§ 190.02(g)(2)). 

2. On or before the fourth business day 
after the filing of a petition in bankruptcy, 
the trustee should use his best efforts to ef-
fect a transfer in accordance with §§ 190.06 (e) 
and (f) of all open commodity contracts and 
equity held for or on behalf of customers of 
the commodity broker (§ 190.02(e)(2)) unless 
the debtor can provide certain assurances to 
the trustee. 

BANKRUPTCY APPENDIX FORM 2—REQUEST FOR 
INSTRUCTIONS CONCERNING NON-CASH PROP-
ERTY DEPOSITED WITH (COMMODITY BROKER) 

Please take notice: On (date), a petition in 
bankruptcy was filed by [against] (com-
modity broker). Those commodity customers 
of (commodity broker) who deposited certain 
kinds of non-cash property (see below) with 
(commodity broker) may instruct the trust-
ee of the estate to return their property to 
them as provided below. 

As no customer may obtain more than his 
proportionate share of the property available 
to satisfy customer claims, if you instruct 
the trustee to return your property to you, 
you will be required to pay the estate, as a 
condition to the return of your property, an 
amount determined by the trustee. If your 
property is not margining an open contract, 
this amount will approximate the difference 
between the market value of your property 
and your pro rata share of the estate, as esti-
mated by the trustee. If your property is 
margining an open contract, this amount 
will be approximately the full fair market 
value of the property on the date of its re-
turn. 

Kinds of Property To Which This Notice Applies 

1. Any security deposited as margin which, 
as of (date petition was filed), was securing 
an open commodity contract and is: 
—registered in your name, 
—not transferable by delivery, and 
—not a short-term obligation. 

2. Any fully-paid, non-exempt security held 
for your account in which there were no open 
contracts as of (date petition was filed). 

(Rather than the return, at this time, of the 
specific securities you deposited with (com-
modity broker), you may instead request 
now, or at any later time, that the trustee 
purchase ‘‘like-kind’’ securities of a fair 
market value which does not exceed your 
proportionate share of the estate). 

3. Any warehouse receipt, bill of lading or 
other document of title deposited as margin 
which, as of (date petition was filed), was se-
curing an open commodity contract and:—
can be identified in (commodity broker)’s 
records as being held for your account, and—
is neither in bearer form nor otherwise 
transferable by delivery. 

4. Any warehouse receipt bill of lading or 
other document of title, or any commodity 
received, acquired or held by (commodity 
broker) to make or take delivery or exercise 
from or for your account and which:—can be 
identified in (commodity broker)’s records as 
received from or for your account as held 
specifically for the purpose of delivery or ex-
ercise. 

5. Any cash or other property deposited to 
make or take delivery on a futures or op-
tions contract may be eligible to be re-
turned. The trustee should be contacted di-
rectly for further information if you have de-
posited such property with (commodity 
broker) and desire its return. 

Instructions must be received by (close of busi-
ness on 4th business day after 2d publication 
date) or the trustee will liquidate your prop-
erty. (If you own such property but fail to 
provide the trustee with instructions, you 
will still have a claim against (commodity 
broker) but you will not be able to have your 
specific property returned to you).

NOTE— Prior to receipt of your instruc-
tions, circumstances may require the trustee 
to liquidate your property, or transfer your 
property to another broker if it is margining 
open contracts. If your property is trans-
ferred and your instructions were received 
within the required time, your instructions 
will be forwarded to the new broker.

Instructions should be directed to: (Trustee’s 
name, address, telephone and/or telex num-
ber). 

Even if you request the return of your prop-
erty, you must also pay the trustee the 
amount he specifies and provide the trustee 
with proof of your claim before (close of 
business on the 10th business day after 2d 
publication date) or your property will be 
liquidated. (Upon receipt of customer in-
structions to return property, the trustee 
will mail the sender a form which describes 
the information he must provide to substan-
tiate his claim).

NOTE— The trustee is required to liquidate 
your property despite the timely receipt of 
your instructions, money, and proof of claim 
if, for any reason, your property cannot be 
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returned by (close of business on the 10th 
business day after 2d publication date).

BANKRUPTCY APPENDIX FORM 3—REQUEST FOR 
INSTRUCTIONS CONCERNING TRANSFER OF 
YOUR HEDGE CONTRACTS HELD BY (COM-
MODITY BROKER) 

United States Bankruptcy Court ll Dis-
trict of llIn re ll, Debtor, No. ll. 

Please take notice: On (date), a petition in 
bankruptcy was filed by [against] (com-
modity broker). 

You indicated when your hedge account 
was opened that the contracts (futures and/
or options) in your hedge account should not 
be liquidated automatically in the event of 
the bankruptcy of (commodity broker), and 
that you wished to provide instructions at 
this time concerning their disposition. 

Instructions to transfer your positions and a 
cash deposit (as described below) must be re-
ceived by the trustee by (close of business on 5th 
business day after entry of order for relief) or 
your positions will be liquidated. 

If you request the transfer of your contracts, 
prior to their transfer, you must pay the 
trustee in cash an amount determined by the 
trustee which will approximate the dif-
ference between the value of the equity mar-
gining your positions and your pro rata 
share of the estate plus an amount consti-
tuting security for the nonrecovery of any 
overpayments. In your instructions, you 
should specify the broker to which you wish 
your contracts transferred. 

Be further advised that prior to receipt of 
your instructions, circumstances may, in 
any event, require the trustee to liquidate or 
transfer your contracts. If your contracts 
are so transferred and your instructions are 
received, your instructions will be forwarded 
to the new broker. 

Note also that the trustee is required to 
liquidate your positions despite the timely 
receipt of your instructions and money if, for 
any reason, you have not made arrange-
ments to transfer and/or your contracts are 
not transferred by (10 business days after 
entry of order for relief). 

Instructions should be sent to: (Trustee’s or 
designee’s name, address, telephone and/or 
telex number). [Instructions may also be pro-
vided by phone]. 

BANKRUPTCY APPENDIX FORM 4—PROOF OF 
CLAIM 

[Note to trustee: As indicated in § 190.02(d), 
this form is provided as a guide to the trust-
ee and should be modified as necessary de-
pending upon the information which the 
trustee needs at the time a proof of claim is 
requested and the time provided for a re-
sponse.] 

PROOF OF CLAIM 

United States Bankruptcy Court ll Dis-
trict of ll in re ll, Debtor, No. ll. 

Return this form by ll or your claim will 
be barred (unless extended, for good cause 
only). 

I. [If claimant is an individual claiming for 
himself] The undersigned, who is the claim-
ant herein, resides at ll. 

[If claimant is a partnership claiming 
through a member] The undersigned, who re-
sides at ll, is a member of ll, a partner-
ship, composed of the undersigned and ll, 
of ll, and doing business at ll, and is 
duly authorized to make this proof of claim 
on behalf of the partnership. 

[If claimant is a corporation claiming 
through a duly authorized officer] The un-
dersigned, who resides at ll is the ll of 
ll, a corporation organized under the laws 
of ll and doing business at ll, and is duly 
authorized to make this proof of claim on be-
half of the corporation. 

[If claim is made by agent] The under-
signed, who resides at ll, is the agent of 
ll, and is duly authorized to make this 
proof of claim on behalf of the claimant. 

II. The debtor was, at the time of the filing 
of the petition initiating this case, and still 
is, indebted to this claimant for the total 
sum of $ll. 

III. List EACH account on behalf of which 
a claim is being made by number and name 
of account holder[s], and for EACH account, 
specify the following information: 

a. Whether the account is a futures, for-
eign futures, leverage, option (if an option 
account, specify whether exchange-traded or 
dealer), or ‘‘delivery’’ account (a ‘‘delivery’’ 
account is one which contains only docu-
ments of title, commodities, cash or other 
property identified to the claimant and de-
posited for the purpose of making or taking 
delivery on a commodity underlying a com-
modity contract or for payment of the strike 
price upon exercise of an option). 

b. The capacity in which the account is 
held, as follows (and if more than one is ap-
plicable, so state): 

1. [The account is held in the name of the 
undersigned in his individual capacity]; 

2. [The account is held by the undersigned 
as guardian, custodian, or conservator for 
the benefit of a ward or a minor under the 
Uniform Gift to Minors Act]; 

3. [The account is held by the undersigned 
as executor or administrator of an estate]; 

4. [The account is held by the undersigned 
as trustee for the trust beneficiary]; 

5. [The account is held by the undersigned 
in the name of a corporation, partnership, or 
unincorporated association]; 

6. [The account is held as an omnibus cus-
tomer account of the undersigned futures 
commission merchant]; 
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7. [The account is held by the undersigned 
as part owner of a joint account]; 

8. [The account is held by the undersigned 
in the name of a plan which, on the date the 
petition in bankruptcy was filed, had in ef-
fect a registration statement in accordance 
with the requirements of § 1031 of the Em-
ployee Retirement Income Security Act of 
1974 and the regulations thereunder]; or 

9. [The account is held by the undersigned 
as agent or nominee for a principal or bene-
ficial owner (and not described above in 
items 1–8 of this II, b)]. 

10. [The account is held in any other capac-
ity not described above in items 1–9 of this 
II, b. Specify the capacity]. 

c. The equity, as of the date the petition in 
bankruptcy was filed, based on the com-
modity transactions in the account. 

d. Whether the person[s] (including a gen-
eral partnership, limited partnership, cor-
poration, or other type of association) on 
whose behalf the account is held is one of the 
following persons OR whether one of the fol-
lowing persons, alone or jointly, owns 10% or 
more of the account: 

1. [If the debtor is an individual— 
A. Such individual; 
B. Relative (as defined below in item 8 of 

this III,d) of the debtor or of a general part-
ner of the debtor; 

C. Partnership in which the debtor is a 
general partner; 

D. General partner of the debtor; or 
E. Corporation of which the debtor is a di-

rector, officer, or person in control]; 
2. [If the debtor is a partnership— 
A. Such partnership; 
B. General partner in the debtor; 
C. Relative (as defined in item 8 of this 

III,d) of a general partner in, general partner 
of, or person in control of the debtor; 

D. Partnership in which the debtor is a 
general partner; 

E. General partner of the debtor; or 
F. Person in control of the debtor]; 
3. [If the debtor is a limited partnership— 
A. Such limited partnership; 
B. A limited or special partner in such 

partnership whose duties include: 
i. The management of the partnership busi-

ness or any part thereof; 
ii. The handling of the trades or customer 

funds of customers of such partnership; 
iii. The keeping of records pertaining to 

the trades or customer funds of customers of 
such partnership; or 

iv. The signing or co-signing of checks or 
drafts on behalf of such partnership]; 

4. [If the debtor is a corporation or associa-
tion (except a debtor which is a futures com-
mission merchant and is also a cooperative 
association of producers)— 

A. Such corporation or association; 
B. Director of the debtor; 
C. Officer of the debtor; 
D. Person in control of the debtor; 

E. Partnership in which the debtor is a 
general partner; 

F. General partner of the debtor; 
G. Relative (as defined in item 8 of this 

III,d) of a general partner, director, officer, 
or person in control of the debtor; 

H. An officer, director or owner of ten per-
cent or more of the capital stock of such or-
ganization]; 

5. [If the debtor is a futures commission 
merchant which is a cooperative association 
of producers— 

Shareholder or member of the debtor 
which is an officer, director or manager]; 

6. [An employee of such individual, part-
nership, limited partnership, corporation or 
association whose duties include: 

A. The management of the business of such 
individual, partnership, limited partnership, 
corporation or association or any part there-
of; 

B. The handling of the trades or customer 
funds of customers of such individual, part-
nership, limited partnership, corporation or 
association; 

C. The keeping of records pertaining to the 
trades or funds of customers of such indi-
vidual, partnership, limited partnership, cor-
poration or association; or 

D. The signing or co-signing of checks or 
drafts on behalf of such individual, partner-
ship, limited partnership, corporation or as-
sociation]; 

7. [Managing agent of the debtor]; 
8. [A spouse or minor dependent living in 

the same household of ANY OF THE FORE-
GOING PERSONS, or any other relative, re-
gardless of residency, (unless previously de-
scribed in items 1–B, 2–C, or 4–G of this III,d) 
defined as an individual related by affinity 
or consanguinity within the third degree as 
determined by the common law, or indi-
vidual in a step or adoptive relationship 
within such degree]; 

9. [‘‘Affiliate’’ of the debtor, defined as: 
A. Entity that directly or indirectly owns, 

controls, or holds with power to vote, 20 per-
cent or more of the outstanding voting secu-
rities of the debtor, other than an entity 
that holds such securities— 

i. In a fiduciary or agency capacity with-
out sole discretionary power to vote such se-
curities; or 

ii. Solely to secure a debt, if such entity 
has not in fact exercised such power to vote; 

B. Corporation 20 percent or more of whose 
outstanding voting securities are directly or 
indirectly owned, controlled, or held with 
power to vote, by the debtor, or by an entity 
that directly or indirectly owns, controls, or 
holds with power to vote, 20 percent or more 
of the outstanding voting securities of the 
debtor, other than an entity that holds such 
securities— 

i. In a fiduciary or agency capacity with-
out sole discretionary power to vote such se-
curities; or 
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ii. Solely to secure a debt, if such entity 
has not in fact exercised such power to vote; 

C. Person whose business is operated under 
a lease or operating agreement by the debt-
or, or person substantially all of whose prop-
erty is operated under an operating agree-
ment with the debtor; 

D. Entity that otherwise, directly or indi-
rectly, is controlled by or is under common 
control with the debtor]; 

E. Entity that operates the business or all 
or substantially all of the property of the 
debtor under a lease or operating agreement; 
or 

F. Entity that otherwise, directly or indi-
rectly, controls the debtor; or 

10. [Any of the persons listed in items 1–7 
above of this III,d if such person is associ-
ated with an affiliate (see item 9 above) of 
the debtor as if the affiliate were the debtor]. 

e. Whether the account is a discretionary 
account. (If it is, the name in which the ‘‘at-
torney in fact’’ is held). 

f. If the account is a joint account, the 
amount of the claimant’s percentage interest 
in the account. (Also specify whether partici-
pants in a joint account are claiming sepa-
rately or jointly). 

IV. Describe all claims against the debtor 
not based upon a commodity account of the 
claimant (e.g., if landlord, for rent; if cus-
tomer, for misrepresentation or fraud). 

V. Describe all claims of the DEBTOR 
against the CLAIMANT not already included 
in the equity of a commodity account[s] of 
the claimant (see III,c above). 

VI. Describe any deposits of money, securi-
ties or other property held by or for the 
debtor from or for the claimant, and indicate 
if any of this property was included in your 
answer to III,c above. 

VII. Of the money, securities, or other 
property described in VI above, identify any 
which consists of the following: 

a. With respect to property received, ac-
quired, or held by or for the account of the 
debtor from or for the account of the claim-
ant to margin, guarantee or secure an open 
commodity contract, the following: 

1. Any security which as of the filing date 
is: 

A. Held for the claimant’s account; 
B. Registered in the claimant’s name; 
C. Not transferable by delivery; and 
D. Not a short term obligation; or 
2. Any warehouse receipt, bill of lading or 

other document of title which as of the filing 
date: 

A. Can be identified on the books and 
records of the debtor as held for the account 
of the claimant; and 

B. Is not in bearer form and is not other-
wise transferable by delivery. 

b. With respect to open commodity con-
tracts, and except as otherwise provided 
below in item g of this VII, any such con-
tract which: 

1. As of the date the petition in bankruptcy 
was filed, is identified on the books and 
records of the debtor as held for the account 
of the claimant; 

2. Is a bona fide hedging position or trans-
action as defined in Rule 1.3(z) of the Com-
modity Futures Trading Commission 
(‘‘CFTC’’) or is a commodity option trans-
action which has been determined by the ex-
change to be economically appropriate to 
the reduction of risks in the conduct and 
management of a commercial enterprise pur-
suant to rules which have been adopted in 
accordance with Rule 1.61(b) of the CFTC and 
approved by the CFTC; and 

3. Is in an account designated in the ac-
counting records of the debtor as a hedging 
account. 

c. With respect to warehouse receipts, bills 
of lading or other documents of title, or 
physical commodities received, acquired, or 
held by or for the account of the debtor for 
the purpose of making or taking delivery or 
exercise from or for the claimant’s account, 
any such document of title or commodity 
which as of the filing date can be identified 
on the books and records of the debtor as re-
ceived from or for the account of the claim-
ant specifically for the purpose of delivery or 
exercise. 

d. Any cash or other property deposited 
prior to bankruptcy to pay for the taking of 
physical delivery on a long futures contract 
or for payment of the strike price upon exer-
cise of a short put or a long call option con-
tract on a physical commodity, which can-
not be settled in cash, in excess of the 
amount necessary to margin such com-
modity contract prior to the notice date or 
exercise date which cash or other property is 
identified on the books and records of the 
debtor as received from or for the account of 
the claimant within three or less days of the 
notice date or three or less days of the exer-
cise date specifically for the purpose of pay-
ment of the notice price upon taking deliv-
ery or the strike price upon exercise. 

e. The cash price tendered for any property 
deposited prior to bankruptcy to make phys-
ical delivery on a short futures contract or 
for exercise of a long put or a short call op-
tion contract on a physical commodity, 
which cannot be settled in cash, to the ex-
tent it exceeds the amount necessary to mar-
gin such contract prior to the notice exercise 
date which property is identified on the 
books and records of the debtor as received 
from or for the account of the claimant with-
in three or less days of the notice date or of 
the exercise date specifically for the purpose 
of a delivery or exercise. 

f. Fully paid, non-exempt securities identi-
fied on the books and records of the debtor 
as held by the debtor for or on behalf of the 
commodity account of the claimant for 
which, according to such books and records 
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as of the filing date, no open commodity con-
tracts were held in the same capacity. 

g. Open commodity contracts transferred 
to another futures commission merchant by 
the trustee. 

VIII. Specify whether the claimant wishes 
to receive payment in kind, to the extent 
possible, for any claim for securities. 

IX. Attach copies of any documents which 
support the information provided in this 
proof of claim, including but not limited to 
customer confirmations, account state-
ments, and statements of purchase or sale. 

This proof of claim must be filed with the 
trustee no later than ll, or your claim will 
be barred unless an extension has been 
granted, available only for good cause. 

Return this form to:
(Trustee’s name (or designee’s)
and address)
llllllllllllllllllllllll

Dated: llllllllllllllllllll

(Signed) lllllllllllllllllll

Penalty for Presenting Fraudulent Claim. 
Fine of not more than $5,000 or imprison-
ment for not more than five years or both—
Title 18, U.S.C. 152. 

(Approved by the Office of Management 
and Budget under control number 3038–0021) 

[48 FR 8739, Mar. 1, 1983; 48 FR 15122 and 
15123, Apr. 7, 1983]Starttime Tuesday, April 
13, 1999 11:55:52

APPENDIX B TO PART 190—SPECIAL 
BANKRUPTCY DISTRIBUTIONS 

FRAMEWORK 1—SPECIAL DISTRIBUTION OF CUS-
TOMER FUNDS WHEN FCM PARTICIPATED IN 
CROSS-MARGINING 

The Commission has established the fol-
lowing distributional convention with re-
spect to customer funds held by a futures 
commission merchant (FCM) that partici-
pated in a cross-margining (XM) program 
which shall apply if participating market 
professionals sign an agreement that makes 
reference to this distributional rule and the 
form of such agreement has been approved 
by the Commission by rule, regulation or 
order: 

All customer funds held in respect of XM 
accounts, regardless of the product that cus-
tomers holding such accounts are trading, 
are required by Commission order to be seg-
regated separately from all other customer 
segregated funds. For purposes of this dis-
tributional rule, XM accounts will be deemed 
to be commodity interest accounts and secu-
rities held in XM accounts will be deemed to 
be received by the FCM to margin, guarantee 
or secure commodity interest contracts. The 
maintenance of property in an XM account 
will result in subordination of the claim for 
such property to certain non-XM customer 
claims and thereby will operate to cause 
such XM claim not to be treated as a cus-

tomer claim for purposes of the Securities 
Investors Protection Act and the XM securi-
ties to be excluded from the securities es-
tate. This creates subclasses of customer ac-
counts, an XM account and a non-XM ac-
count (a person could hold each type of ac-
count), and results in two pools of customer 
segregated funds: An XM pool and a non-XM 
pool. In the event that there is a shortfall in 
the non-XM pool of customer class seg-
regated funds and there is no shortfall in the 
XM pool of customer segregated funds, all 
customer net equity claims, whether or not 
they arise out of the XM subclass of ac-
counts, will be combined and will be paid pro 
rata out of the total pool of available XM 
and non-XM customer funds. In the event 
that there is a shortfall in the XM pool of 
customer segregated funds and there is no 
shortfall in the non-XM pool of customer 
segregated funds, then customer net equity 
claims arising from the XM subclass of ac-
counts shall be satisfied first from the XM 
pool of customer segregated funds, and cus-
tomer net equity claims arising from the 
non-XM subclass of accounts shall be satis-
fied first from the non-XM customer seg-
regated funds. Furthermore, in the event 
that there is a shortfall in both the non-XM 
and XM pools of customer segregated funds: 
(1) If the non-XM shortfall as a percentage of 
the segregation requirement in the non-XM 
pool is greater than or equal to the XM 
shortfall as a percentage of the segregation 
requirement in the XM pool, all customer 
net equity claims will be paid pro rata; and 
(2) if the XM shortfall as a percentage of the 
segregation requirement in the XM pool is 
greater than the non-XM shortfall as a per-
centage of the segregation requirement of 
the non-XM pool, non-XM customer net eq-
uity claims will be paid pro rata out of the 
available non-XM segregated funds, and XM 
customer net equity claims will be paid pro 
rata out of the available XM segregated 
funds. In this way, non-XM customers will 
never be adversely affected by an XM short-
fall. 

The following examples illustrate the oper-
ation of this convention. The examples as-
sume that the FCM has two customers, one 
with exclusively XM accounts and one with 
exclusively non-XM accounts. However, the 
examples would apply equally if there were 
only one customer, with both an XM account 
and a non-XM account. 

1. Sufficient Funds to Meet Non-XM and 
XM Customer Claims:

Non-XM XM Total 

Funds in segregation 150 150 300
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 0 ..........
Shortfall (percent) ...... 0 0 ..........
Distribution ................. 150 150 300
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There are adequate funds available and both 
the non-XM and the XM customer claims 
will be paid in full. 

2. Shortfall in Non-XM Only:

Non-XM XM Total 

Funds in segregation 100 150 250
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 0 ..........
Shortfall (percent) ...... 50/150=33.3 0 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 125 125 ..........
Distribution ................. 125 125 250

Due to the non-XM account, there are insuf-
ficient funds available to meet both the non-
XM and the XM customer claims in full. 
Each customer will receive his pro rata share 
of the funds available, or 50% of the $250 
available, or $125. 

3. Shortfall in XM Only:

Non-XM XM Total 

Funds in segregation 150 100 250
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 50 ..........
Shortfall (percent) ...... 0 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 125 125 ..........
Distribution ................. 150 100 250

Due to the XM account, there are insuffi-
cient funds available to meet both the non-
XM and the XM customer claims in full. Ac-
cordingly, the XM funds and non-XM funds 
are treated as separate pools, and the non-
XM customer will be paid in full, receiving 
$150 while the XM customer will receive the 
remaining $100. 

4. Shortfall in Both, With XM Shortfall Ex-
ceeding Non-XM Shortfall:

Non-XM XM Total 

Funds in segregation 125 100 225
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 25 50 ..........
Shortfall (percent) ...... 25/150=16.7 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 112.50 112.50 ..........
Distribution ................. 125 100 225

There are insufficient funds available to 
meet both the non-XM and the XM customer 
claims in full, and the XM shortfall exceeds 
the non-XM shortfall. The non-XM customer 
will receive the $125 available with respect to 
non-XM claims while the XM customer will 
receive the $100 available with respect to XM 
claims. 

5. Shortfall in Both, With Non-XM Short-
fall Exceeding XM Shortfall:

Non-XM XM Total 

Funds in segregation 100 125 225

Non-XM XM Total 

Segregation require-
ment ....................... 150 150 300

Shortfall (dollars) ....... 50 25 ..........
Shortfall (percent) ...... 50/150=33.3 25/150=16.7 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 112.50 112.50 ..........
Distribution ................. 112.50 112.50 225

There are insufficient funds available to 
meet both the non-XM and the XM customer 
claims in full, and the non-XM shortfall ex-
ceeds the XM shortfall. Each customer will 
receive 50% of the $225 available, or $112.50. 

6. Shortfall in Both, Non-XM Shortfall = 
XM Shortfall:

Non-XM XM Total 

Funds in segregation 100 100 200
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 50 ..........
Shortfall (percent) ...... 50/150=33.3 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 100 100 ..........
Distribution ................. 100 100 200

There are insufficient funds available to 
meet both the non-XM and the XM customer 
claims in full, and the non-XM shortfall 
equals the XM shortfall. Each customer will 
receive 50% of the $200 available, or $100. 

These examples illustrate the principle 
that pro rata distribution across both ac-
counts is the preferable approach except 
when a shortfall in the XM account could 
harm non-XM customers. Thus, pro rata dis-
tribution occurs in Examples 1, 2, 5 and 6. 
Separate treatment of the XM and non-XM 
accounts occurs in Examples 3 and 4. 

FRAMEWORK 2—SPECIAL DISTRIBUTION OF CUS-
TOMER FUNDS WHEN FCM PARTICIPATED IN 
THE TRADING OF DESIGNATED LINK CON-
TRACTS PURSUANT TO THE CBT–LIFFE LINK 

The Commission has established the fol-
lowing distributional convention with re-
spect to Section 4d customer funds held by a 
futures commission merchant (FCM) that 
participates in the trading of Chicago Board 
of Trade (‘‘CBT’’)-designated contracts exe-
cuted on the London International Financial 
Futures and Options Exchange (‘‘LIFFE’’) or 
LIFFE-designated contracts executed on 
CBT (‘‘Designated Link Contracts’’) pursu-
ant to the CBT–LIFFE Link (‘‘Link’’) which 
shall apply if customers of the FCM have 
been provided with a notice which makes ref-
erence to this distributional rule and the 
form of such notice has been approved by the 
Commission by rule, regulation or order. The 
maintenance of property in a Link account 
would result in subordination of the claim 
for such property to certain non-Link cus-
tomer claims in certain circumstances. This 
results in subclasses of customer accounts 
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1 Because Link property will be located off-
shore, it is possible that such property could 
be frozen by governmental action or become 
unavailable as the result of sovereign events. 
In that situation, should such property sub-
sequently become available, the Link prop-
erty account may acquire no greater dis-
tributional share than Section 4d(2) (seg-
regated funds) customers generally.

2 Certain other property of the customers 
of the U.S. FCM also will be treated as ‘‘Link 
property’’ and part of the Link account for 
purposes of this Framework 2. In the case of 
Designated LIFFE Contracts traded on CBT, 
property received by the U.S. FCM to mar-
gin, guarantee or secure trades is included in 
the foreign futures and foreign options se-
cured amount, pursuant to Commission Reg-
ulation 30.7. The Order approving the CBT/
LIFFE Link permits BOTCC to commingle 
certain foreign currency with a Section 4d(2) 
account to permit certain property in excess 
of the required secured amount to be used to 
meet original margin requirements for U.S. 
contracts under Section 4d(2) of the Act. 
Such excess property held in a ‘‘combined’’ 
account but applied to margin requirements 
for U.S. contracts as Section 4d(2) property 
would also be ‘‘Link property’’ under this 
Framework.

required to be segregated for purposes of Sec-
tion 4d(2) of the Commodity Exchange Act: a 
Link account and a non-Link account (a per-
son could hold each type of account), and re-
sults in two pools of customer segregated 
funds: a Link pool and a non-Link pool. 

In the event that there is a shortfall in the 
non-Link pool of customer segregated funds, 
and there is no shortfall in the Link pool of 
customer segregated funds, customer net eq-
uity claims, whether or not they arise out of 
the Link subclass of accounts, will be com-
bined and will be paid pro rata out of the 
total pool of available Link and non-Link 
customer funds. In the event that there is a 
shortfall in the Link pool of customer seg-
regated funds, and there is no shortfall in 
the non-Link pool of customer segregated 
funds, customer net equity claims arising 
from the non-Link subclass of accounts shall 
be satisfied from the non-Link customer seg-
regated funds, and customer net equity 
claims arising from the Link subclass of ac-
counts shall be paid from the Link customer 
segregated funds (and, if applicable, any ex-
cess funds held by the FCM in segregation in 
the U.S.). Furthermore, in the event that 
there is a shortfall in both the non-Link and 
Link pools of customer segregated funds: (1) 
If the non-Link shortfall as a percentage of 
the segregation requirement in the non-Link 
pool is greater than or equal to the Link 
shortfall as a percentage of the segregation 
requirement in the Link pool, customer net 
equity claims will be paid pro rata; and (2) if 
the Link shortfall as a percentage of the seg-
regation requirement in the Link pool is 
greater than the non-Link shortfall as a per-
centage of the segregation requirement of 
the non-Link pool, non-Link customer net 
equity claims will be paid pro rata out of the 
available non-Link segregated funds, and 
Link customer net equity claims will be paid 
pro rata out of the available Link segregated 
funds. In this way, non-Link customers 
would never be adversely affected by a Link 
shortfall.1

The following examples illustrate the oper-
ation of this distributional convention. The 
examples assume that the FCM has two cus-
tomers, one with exclusively Link accounts 
and one with exclusively non-Link accounts. 
In practice, the FCM would have a customer 
omnibus account with a LIFFE clearing 
member or would itself be a LIFFE clearing 
member with its own customer omnibus ac-

count. Positions in Designated CBT Con-
tracts traded at LIFFE and initially cleared 
by LCH would be allocated to this customer 
omnibus account; following the transfer of 
the positions via the Link, the FCM would 
allocate the positions and any gains or losses 
to its customers’ accounts. Accordingly, a 
customer who trades Designated CBT Con-
tracts at LIFFE may have the portion of his 
account which reflects his activity in the 
customer omnibus account at LIFFE deemed 
a Link account and the remainder of the ac-
count a non-Link account. Effectively this 
will result in the customer having two 
claims—one against Link property and one 
against non-Link property.2

1. Sufficient Funds to Meet Non-Link and 
Link Customer Claims:

Non-link Link Total 

Funds in segregation 150 150 300
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 0 ..........
Shortfall (percent) ...... 0 0 ..........
Distribution ................. 150 150 300

There are adequate funds available, and both 
the non-Link and Link customer claims 
would be paid in full. 

2. Shortfall in Non-Link Only:

Non-link Link Total 

Funds in segregation 100 150 250
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 0 ..........
Shortfall (percent) ...... 50/150=33.3 0 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 125 125 ..........
Distribution ................. 125 125 250

Due to the non-Link account, there are in-
sufficient funds available to meet both the 
non-Link and the Link customer claims in 
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full. Each customer will receive his or her 
pro rata share of the funds available, or 50% 
of the $250 available, or $125. 

3. Shortfall in Link Only:

Non-link Link Total 

Funds in segregation 150 100 250
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 50 ..........
Shortfall (percent) ...... 0 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 125 125 ..........
Distribution ................. 150 100 250

Due to the Link account, there are insuffi-
cient funds available to meet both the non-
Link and Link Customer claims in full. Ac-
cordingly, the Link funds and non-Link 
funds are treated as separate pools, and the 
non-Link customer will be paid in full, re-
ceiving $150, while the Link customer would 
receive the remaining $100. 

4. Shortfall in Both, Link Shortfall Ex-
ceeding Non-Link Shortfall:

Non-link Link Total 

Funds in segregation 125 100 225
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 25 50 ..........
Shortfall (percent) ...... 25/150=16.7 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 112.50 112.50 ..........
Distribution ................. 125 100 225

There are insufficient funds available to 
meet both the non-Link and Link customer 
claims in full, and the Link shortfall exceeds 
the non-Link shortfall. The non-Link cus-
tomer will receive $125 available with respect 
to non-Link claims while the Link customer 
will receive the $100 available with respect to 
the Link claims. 

5. Shortfall in Both, With Non-Link Short-
fall Exceeding Link Shortfall:

Non-link Link Total 

Funds in segregation 100 125 225
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 25 ..........
Shortfall (percent) ...... 50/150=33.3 25/150=16.7 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 112.50 112.50 ..........
Distribution ................. 112.50 112.50 225

There are insufficient funds available to 
meet both the non-Link and Link customer 
claims in full, and the non-Link shortfall ex-
ceeds the Link shortfall. Each customer 
would receive 50% of the $225 available, or 
$112.50. 

6. Shortfall in Both, Non-Link Short-
fall=Link Shortfall:

Non-link Link Total 

Funds in segregation 100 100 200
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 50 ..........
Shortfall (percent) ...... 50/150=33.3 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 100 100 ..........
Distribution ................. 100 100 200

There are insufficient funds available to 
meet both the non-Link and the Link cus-
tomer claims in full, and the non-Link short-
fall equals the Link shortfall. Each customer 
will receive 50% of the $200 available, or $100. 

7. Shortfall in Link Account Caused by 
Freeze That is Subsequently Lifted, Where 
Non-Link Account Had Actual Shortfall But 
Link Account Did Not Subsequent to Lifting 
of Freeze Order:

Non-link Link Total 

Funds in segregation 100 Frozen 100
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 150 ..........
Shortfall (percent) ...... 50/150=33.3 150/

150=100
..........

Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 50 50 ..........
Initial Distribution ....... 100 0 100
Freeze Lifted: Funds 

Previously Frozen .. 0 150 150
Subsequent Distribu-

tion ......................... 25 125 ..........
Total Distribution ....... 125 125 250

Through the time of the initial distribution, 
this situation would follow the pattern of 
Example 4 because the shortfall in the Link 
account was larger. After the freeze was lift-
ed, it would follow the pattern of Example 2 
because the shortfall in the non-Link ac-
count was larger. 

These examples illustrate the principle 
that Pro rata distribution across both ac-
counts is the preferable approach except 
when a shortfall in the Link account could 
harm non-Link customers. Thus, pro rata 
distribution occurs in Examples 1, 2, 5 and 6. 
Separate treatment of the Link and non-
Link accounts occurs in Examples 3 and 4. In 
Example 7, separate treatment occurs where 
the funds are frozen. It is adjusted to become 
pro rata treatment after the freeze is lifted. 

[59 FR 17471, Apr. 13, 1994, as amended at 62 
FR 31710, June 11, 1997]
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